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<Abstract>

Customary Law as Source of Civil Law

SONG, Jae 11

Customary law is norm, usage with legal confidence(opinio juris). It
is not easy to classify between custom and customary Law in the civil
law system as well as common law system. Custom functions as
interpretation test of legal act, while customary law functions as trial
norm. This is law, while that is fact. What's the matter is remedy when
the accused violate the custom.

Article 1 of Korean Civil law is relevant with the principle of
supplement of unwritten law. Article 185 of Korean Civil law is
relevant to the principle of realty and custom, which could meets the
new needs of transactions, especially secured right. However practice is
hesitated to do that tendency. Customary like logic could supplement to
weakness and rigidity of positive law. Customary law is idea bank of
transactions.

In conclusion we need to find the customary law through the
research of custom and usage. In 1958, there were no research of
custom. If we could codify by custom, legislation would be better in

familiar with civil legal mind.

Key Words: Customary Law, Custom, positive law, explanation of

legal act, Interpretation test, Enforcement test



