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18) vt A, “Aodgete] A7 AW AF, A17H, 2004.6. 27H ; o]F 5, “Hd
dete] HHe Fgo #BI HET, AHAT, A198 A1E, 2000, 43-444 ;
BAALD, AA=E, 2139 ; 2719, AAEE, 919 oAM= vx] Fgacte] 93
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a=9] FgHor AL EHTE HoA Fgide A (Business Judgement
Defense)ol e}l gt} 19) o] Zgycto] tigh Helo] #olE wiAlst =
dHo® oAte] o5t BE AR o] A3 ALY o]olE TP L= AL ofyaL
2 E3le 7HAS T doe S Sdske Ao AAS AF

(Honest Mistake)el|

)
%
X
rr
>
>
e
X
.

EZ(in the hindsight)oll A B]W3}A|

A 93 1947] % vFolA weEoR SYE 9How 1 7]

Ho i3 1850 Hodges v. New England Screw coAF2Do = BHE= A
3}

ol StyE MR st ot Al vl=el] glojM I Agdbde] 3] )
ok o Ag 8 el gloj s wkEAl AA s 7A4°l oflyil EeaYe A== of
wjetar HAek Aot E %Oﬂ* “olAbe] B Aol TR Eaful Al 7D
wore] @7, Mt #1239, 2006, 1719). ol& Aol dFe] dhte]
FE W o)) Br= 5% zﬂ Abgroll A A2 BlEAS Zor] 9% st
o] APHAIALS] E+(a tool of Judlclal review)= WA Sth= A2 544 7]
et= AoR melth

19) @] f25E o] ofake] JRRIAQL Esfu A ds MANT = s

“business judgement rule”o]@} 3}aL o]Ale] Ao #A3k JAAAHS FTHA 7| A
v FasA7IA ReteSs AEshe 93-S “business judgement doctrine” &=
Tae | oA, TeAANY A, A 2008, 8609 5 318, ‘v
TS A Fe] olabe] Fejol R WSS 4139, 2001.4. 1260, FH®Af,
A o] FEek-FHE 5d9 PHUES FAHSRT AT
A19H A25, 2006. 1109).

20) old%, AAA, 606

21) ©] A7l New England Screw?] oJAbEo] 3|ALS] 9J7]E =5317] 93t 3
APR St w o2 FAte] TS ul$EkA st o givtE Age] Addiwd tE
3|Atell Al New England Screwell thste] 2pa& §&a F st o A=
Asto] FA7E g2 Edflol dis] wldS g Blolth o]o] WYL oAl Al
HAstHA “olAlEe] FIeInke] 5] Aste] et Q d(mistake)o] A A
" Ae oy o8t B4 99 Al (ordinary care and prudence)E U}
A F2HA 7IQekAl FATE oA S-S Aeivke] didte] QA o2 Felo]
ATk’ ar A5 T

lo
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9} 1872 Sperring AppealAld22o®2 HE= Az oy ddixow
18299 Percy v. MillaudonAt71e] A2 A 7] el Zlex Ha Q)
th2d) o] Aplof A FolA b)) thH A2 ojite AlFd Aekw Bl

Ao thste] AdS FdehA gevkal FAEI T2

o= 194171 FAl ml=rell M Ao WA

& ARAFAL Folstel AU A A A5

o]
WA 8 Fadshs Tk @A) 219l7] w20

) o Ae AEEALe] oAt Eelg duxt di omeld PAYE GnE A

ﬁL el A Aq el -5 o= 3ate] Fde detel] o]=A g Abzdolt
WMge “gere] FEo] U FuislA (gross) Phol & W HEUYIL JEH 2
7Ltﬂa}5 olA}E o] A=A 5} x}/\]cOﬂ SR :.1.]?5]__],]. ko] WMo o A
(fairly) FEFQATH oA 5 were] o] dis] Aol Yok m WAFAL
of AL FAY] oAt FREQT] Wit oAbl Al AAG S FEA7IH
A olAbel Al AT Qs ] olyrhe W nes YA BAolgtn
AchFE7), w=sAbel Qold Adwwel WA, CgolralEdshee,,
1984.12. 75”4)

23) o] ARl e A AFE
ARk Al gs] ojAbEe] S
9 (ordinary care)@M AAE9] oF= ol of 1 EAlo] Aly gL /\]_‘:g_o]
P wWeld) g e A5l giatd AAS Ak el web ojxbme] 1E
o] Beal= ¥y FA(fidelity)dl #3lo] A4S do7|= APAS <o W)
2 Fo7k arE T oeg FolE vhelA ergkohd Asle] ok n wASAT
adE o] WAL oA o] 9N Hel Hutgre] obd o] ALE 9] ZhA T 9 ukol
ook Abglolgks HelA Agualde] sslolgtn woldE nES Hol 3l
(g4, AGREg o] B A7, FAMh st f3ke) HAMEHS =R, 2003).

24) o], “Agdte] WA #ek A7, "FHYTgn Y vrAE S =Ty
1999. 399 ; vl A, AA=E, 28W

25) "= 7] #d Folle Agdwe] 4AE o)A yF Al 1 Ak U] ARl
#ete] AHdge] Ads gt ¢ FHAsva AdE JrE Fue dde] i
S WAt stodE o]E WS Aojgty ndES Ax Jrio)FE, A
o] AR F8e Hek HET, VFAPHAT #1949 Al1E, 2000, 431:5).

26) AuF, “Aogade] Ao HE A" AW AT, #2038 A1, 2006, 454

=
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(2) BgaddF e HA
oD 249993l (Litigation Committee)d] 2EZFTZH2EHA
1970d el EAXHA FH T SOl Y5t AriE 4

oy

oM oJAFE H

on the board)E & A& a73sta . WA FFE2HH gias AL
JTE W2 oxF = FAA T AAGE oAER A AFAYsE S
X298t AL T AL o] FAS whol HJYAQNS A HAESI} FA A

27) olte] WYL FFIE hblA AMAUAE ABste] oME nESE 4B
Ao Fde L FAY SUD TEHAN A% AIwDAA] Py
5

28) M=EAd EASS ??ﬂ 271¢] o] Fo® 3ALE 9ot FAAAE A
2 3Ate] dAgE il @AbskE Aol7] wEel FARS] ulF-AHERE ofu gl 3] AL
iate] Ak, B so= sty LS A= AAE guiade v
7b 2 4 ok ey A3AE 33l Agde A &A7IE 39 EteE dol
Aol glerma gifite] WREAES oAket e UFATE Fadl AFoltH(AA
A, M=3AE,, v AL, 1996, 1909).

29) o|Al37l 25993 E FASY Ado B3I HAFTAAHAS Y3 o F-olsHA
HH o)AE = a2 g Aade e A4S U
7401 o] o]F o]AL3] 7} Al diE A4S StHets HPH
< 4 9A F9(Abbey v. Computer & Communication Technology Corp, 457
A2d 368, 374(del. 1983).
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AnFFo] B9 GEA A4S AY 5 AWAYS welste] Fo OE
a%e FARE Aol AAke AP olojolet AR S REF] YELES
A4e ol

30) Ut FF7F dRASS A7l oA FAbd tiEl FFdEAEA 7]
ol & 7IAS Moz oAl AS FFT 29 AV|E A oF oL AL}
ATE e G2 Ry 309 ojyd AE A|7]|EHA olU3k A FFRE SA] &S
A7 ¢ A A403% A13-A28-A3F FHF). 3A7E oAbl HE A=

o -

E=)

ke

B =
|2 ot g oy b

CO = R

A718HE S A L ol dste] FAE dxstrE S8 A
A AL FEe] At gt A AIZIE BRATEY o Fof gk A
oA Atk thek 2Rabe] olejdt AL ww I Fo] YEAEFS FHA
AN e AFAS 7R Aol ofya v Hxkx 2

so] BaaT. = ojabel ta AAFze Ao e Aakw

o

[o i

f rlo
2

- O
—r

EOR= )

)
2
o) ,
ol ‘T
[0 }‘4’

o2

o]
=
FFel AR Gt TE FRelA ol HA @
oleld FTE AL & gl Aolth oA Skl o
wadel Froi U A4 AN YA womw 23
Aguwte] Ao Hgd oA gk, “FRUEE
A7 TR A7 Al3%, 1999.2. 138-1399 ; AE9,
2001, 469%).
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=

=
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1t} 33)
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2% 993 (Special Litigation Committee)8}ilE FEr}.
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1t
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-

=
=
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2 A3 1980 ol o]2 ] wlFol A A%
) HF 719U (Hostile M&A) o
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£%59)

o SAELS
7wl slAke] A
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58 fsAol AEdn gy 23 242 diand de Aol ol
= 7] el A
olaslsh o] FFo) FAMENL Walet ol AlE el ASIE FAL AL
%

Gah= olAlslel BHA J5e) WAS $I3 W] R Su 43

rﬁJ
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ro
0
o
N
>
o
=
k1
ok
i
AU
il
P
K
N

e AR BAH0E olAbslE AR/ WY FALY 52 @
= %

go) Folo] el wR wolAse] A

= 8)Ae] olo]g Fgaht Aol AAY Jbsd Aolmw oAl e Wl
of date] AEA AQdBRANL gy gRie] GolANE F e
7 B old @ ol oA Bl @ wolaAslel AWML Adw

olgl o] o]Hof oAl AFA AR Aple] A9E HASHE %
7F ZE Qo g E = Ao Adaad R ojxke] A7 A Y] A8y
= BAAR FAA7|FE(standard of intrinsic fairness)409] =713 7)F

(intermediate standard)4DE A e}l QL

39) dAA, AAA, 870H

40) 22H 344 7IEold ool TEH= ARl A A oARE
ol AAsta WA AAgY= m=re] AEARl S T o] VES
oAl Aol s7gdel et 9l 3 4Tl Y

HWo
7] el Hde Aol g At g $AA
oAb Ao AT 1 N EE 2 .
o Sishl oAbz Azt FYE A AR A AEYE 2
Axz 29 solof Bl FHD ; 3
A 2HE Ea BAB AAS oIl FAA ARSANA FEoA 7
3 Fasl hE s A 4G Syacia g, el Al
el 47 Aot Aps] At = Al7F, 2000, 449H).
1D 204 AFolw AR /95 oA B AAANY e
A € O]Oﬁ‘ﬂ} 71915l gk Wolo] AF e
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I(entrepreneurship)®] B3

N
A
N
S
oxl
2

AR 71974 S A= oA ddo] AEE A
o] Qo 2 AAES E-galsol s Aol tE AFG 9 E(other
business risks)%®E ZFFallof k=t o]g3F Aol o H el VA AAFE

W BA dol WE S90S Bueks 2owA AgAsel e ol

l\D
>
=
gy
i
Sv
=
o
>,
>~
=
lo
ol
X

Aol ddads & A Far sk E= I A e
ARG Aol ] lar AL Fgol ek AEAQ A Aol F53 M

%)
o] Aodd A AEE AdsA AAste] AF¢A dH(after-the-fact

judgement) 2.2 Z4FH 2] HIFS ALEAANSecond Guess)steE AL AFAAY

B7bsstthad) olgdt e kA ke Al Wdol Ao e HHE
ZRL Afele v E AE 7IgJTE HEllste] @r|H o2 FF9 oS =
tistst= Aol ol siHete 7W Jﬂlﬁ}ﬂ—zré AEoHA a gt Ao
ol&te] HEslo]of sttf= Aot A, AAA], 878-879™).

42) vt A, AA=E, 299 ;5 o] FE, AAT=E, 449 5 FEA, AA=E 939

43) AFQde] Mol 22 thA B AH| 7|2d Sule ¢l A% A4S
Q7] wiol Adaay Aed AuiaAbge 4= Ado] A S WA A
A=A et At d3ke AFH B H sk Aojw GAl A
At aste] U 2= 4 L&‘Dl Ak Fof] ghdgk A Aef HjFo] HW xotst o

o]g](a wild hunch)d ¥ EY 5 ttUJoy v. North, 692 460 U.S. 1051(1983).
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AR e glom FF AGe] 2az AU o] Adred g 89

cHalof sk} 46)

il
z

Aearere]l 95 1047 Fukiy m=ge el os) wrHel & o
o7 olE WAststY = A&=rt 7 7]yl o8 AT 2 AR v
H %3 3] (American Bar Association ; A.B.A.)9 AW ol 3AH 9 Y3
(Committee on Corporation Laws of the Section of business Law)+
1980 At7leo] REALS 3] AH (Model Business Corporation Act)< 717
st Jgauddel JEaE Awsdrh T 5 998E oAk o

S Qurel B9/FS ASAAT AgBere] 2713 HgAo] Yol

ggo= 199449 v EE 3 (American Law Institute; A.L.IL)oA AA
Sk “B|Abe] A ujqtze] #3F = (Principle of Corporate Governance
Analysis and Recommendation ; ©]3} ALIS] 3IAFEX R0 A 7ot
of AFef Add a2 A&ed ¥ ANVES Awesteit 2 7 AA WE

= A¥EY gaa guan

46) AAG, AA=E, 229H

47) Principles of Corporate Governance: Analysis and Recommendation
(Updated by the 2007 Pocket Part) § 4.01 Duty Of Care Of Directors And
Officers ; The Business Judgment Rule
Fa) A director or officer has a duty to the corporation to perform the
director's or officer's functions in good faith, in a manner that he or she
reasonably believes to be in the best interests of the corporation, and with
the care that an ordinarily prudent person would reasonably be expected to
exercise in a like position and under similar circumstances. This Subsection
(@) is subject to the provisions of Subsection (¢) (the business judgment
rule) when applicable. (1) The duty in Subsection (2) includes the obligation
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ALIS] 3AHEA Y] §4.01 @3 To]Ab = 482 3JALdl] thste] dA
Sk Al(good faith) 3JAFS] #HA19] o]ee] Hrta W= s WPor il
e ATE A7F ZE A FARRE Aol A A Zlo] Ao R V)
fe= FIEA 2 AFE TR oFE Ak o] @32 AAgd A5 (0F
(The Business judgement Rule)®] 749l #
(1) @&l FA" oF= o] FelAQl oAby oAl A e e
it Aol AME Y RAVE sHAl & oFE XS =AY A
e oA flde] dasiral A om W Aeolojof gt
(2) FAIAFE E3Fete] A ofstgk A5 Falgtel] QlojA oA ¢ldl
& §4.03 B §4.04 (oAb 913189077 71ERe] AbgE B o] AR 9] 94l
of gk AlEhel wet Asy e AlgES AlEE A7 vk,

ofo
[o
T
rir
)

2

to make, or cause to be made, an inquiry when, but only when, the
circumstances would alert a reasonable director or officer to the need
therefor. The extent of such inquiry shall be such as the director or officer
reasonably believes to be necessary. (2) In performing any of his or her
functions (including oversight functions), a director or officer is entitled to
rely on materials and persons in accordance with §§ 4.02 and 4.03 (reliance
on directors, officers, employees, experts, other persons, and committees of
the board).

(¢) A director or officer who makes a business judgment in good faith
fulfills the duty under this Section if the director or officer: (1) is not
interested [§ 1.23] in the subject of the business judgment; (2) is informed
with respect to the subject of the business judgment to the extent the
director or officer reasonably believes to be appropriate under the
circumstances; and (3) rationally believes that the business judgment is in
the best interests of the corporation.]

48) ALI®] 3AME A= oAl 9o QdYoAE HgdddFo] ALHAT=E AS
sl Helal k. AMY Y-S A E o FHYsta A g o w Fojstar 9
oul o|Ake} Aol FAg AL VIEed wet 1 dFE Fastelof s Al 3l
o ek = o] 3Ahe dYS AR AFS AVIEtE AfdE dYdA=
ojAte} mpTIR 2 A dpd Hol o)g BErt Hesty] wiEolth, vae #dE

PN

i

Of
N

E RS 49nadde dud o oits Jue TReA 2 dAlA A
JUHAH ] g RES NG AT E, AAEE, 209).
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HHEAQ, “nlo
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ki3
%, 1996.8, 929).

A

reasonable believe®. T}

reasonable?] W¢E Hlojdx] e}
SIE=2
Yekar

49) rational believe®} reasonable believe?] =}o] % -& rational believe©] 2}t
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A
9
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A=A
(1) A9 249 £A(Business Decision)

BRRHLHL 7o B s feiA B Fgudtel] gk oo b
As wiAlsta ddxle] Addss o] Ay el Adddor &5
st7] flste] Q1E Aotk wEbA oAbyt oA H o w Vgl HE 9
AEARS S A golnt Adbde] fF ol odte] BoA Huh S APud
o] H2 AR A7t AT eSS ZE A Ve A S dF
& Ade Aeol e A ARS g APE HEske otk
wj ol Al A9 (Action)Rte] @Akl o] olste] HEREA ¥l
AdGs P& KA ZVIE st Ao wE Ay ofd

A
rot

o e
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do
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iy
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:(u)L_‘,
o
o2
™
Lo
2
4
2
ro,

2,

<l

o
o
FeA, devddH 87, IR AT ATH, 2001, 909

) FEA el 4
52) ALIS BAPEX A oxle] FA9E o4 e At @ A99 e
T 5 ogle RANE o] FAd g A401% ©Fe] FIuete] Aol
g wsoe] oflr] wWe] Bz @ael A FoloR)Fe] olshe] A

FEE ek,
53) oAbz olAb3le] FHACEA A QR W AFFL GAST olAbse] g

wAGe Bohel sAbe] qrae] HAs o FoNE% shefof shil o
oabel AlS|Fela ) F oAbz o|Ab3le] AslowA Slabe] el o|ap
Aol AAHAT o3 e ARG AAR AP AL ARHo FGW D g
Tebgolfoln g $AFPS o] WA S5 2 ATYBL 7
AEsteof Goh(UAE, “Hlel Aol olabe] Ao} Aole] $8, HAEA
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Abstract

A Study on the Business Judgement Rule as limitation of Criminal

Misappropriation

by Lim, Jae—-Hun

Department of law
Graduate School, Kookmin University,

Seoul, Korea

Corporation system is that a shareholder provides material basis like
capital to manager for efficient administration of assets, and take the
limited liability within the limits, whereas managers who is delegated to
take charge of managing and investing capital for shareholders, and it
functions as the most central economic unit in the present age. The
key to the successful administration of this corporation system depends
on providing the security for the maximum freedom of company
administration to managers like director, and on the other hand
possessing a systematic device to prevent the arbitrariness of
managers.

There 1is traditional means by criminal law for the successful

administration of corporation system, that is the malfeasance in office,
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and it means that punishes someone who works for others when he
inflicts a loss on the principal, and gives himself or the third party to
take profits. However, the malfeasance in office targets on regulating
intentional and private irregularities of managers rather than the failure
of administration by CEO of corporation, so there were only a few
cases in the past which called mangers to account when company had
loss owing to the administrative negligence of managers. However, now
it suggests to view this again as public fund was invested to revive or
disorganize a number of companies, and the punishment by criminal
law on the failure of administration was strongly requested in rapid
changes of administrative environment which was started from the
company reconstruction to break foreign exchange crisis in 1997.
However, administrative activity of company cannot avoid making a
uncertain at venture, and this adventurous decision—making always
carries the risk of giving a loss to company, so widely applying the
malfeasance in office with disregarding the characteristic of company
administration has the risk of considerably shrinking the company
activity. That is, if managers are acknowledged with the malfeasance in
office because of the reason that manager inflicted a loss to company
owing to the failure of administration, although he did his best to
reasonably make administrative decision, a manager will be subject to
significant restriction in administrating a company, thus an important
function of company, the efficiency to maximize profit seeking with
creativity and innovation, cannot avoid damage, and it means to

acknowledge the responsibility for the results with post judgement, so
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there is a risk that may be against liability principle by criminal law.
But if penal responsibility for the failure of administration is excluded,
there can be a problem that we cannot effectively execute the
regulation for violation of duties of the management which inflict a
great loss to company, shareholder, and national economic order with
careless and irresponsible administration in Korea that disciplinary
compensation for damage is not acknowledged, unlike America.

So now there are opinions of applying the principle of making
administrative decision by US case-law to criminal law for the effect
that limits a part of the malfeasance in office of company manager
with considering uncertainty involved in administrative activity of
company as a way to provide the security for the freedom of
administrative behavior to manager, and to prevent the misuse of
authority. These trials to exclude making an administrative decision
from the sphere of the malfeasance in office can be convinced In
principle according to supplement and fragment of criminal law, but
acknowledgement of the formation of the malfeasance in office for the
administrative activity of company is directly related to the problem of
setting the limit in the possibility of intervention of criminal law in
laws and regulations which secure private self-government, so the
introduction of principle of making administrative decision as the
reason of restricting the malfeasance in office must be determined
after investigating validity with interpretation of the malfeasance iIn
office.

From this viewpoint, first, the introduction of the principle of making
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administrative decision, which has been developed as the principle to
restrict the liability with fault in America, as the reason of restricting
the intentional malfeasance in office targeting on deliberate offense, not
negligence, contains many problems, furthermore, the opinion that
adventurous trade does not form the malfeasance in office when it is
carried out to seek own profit without deviation from the range of
execution of common tasks has already been settled in the academic
world of criminal law, and it does not come under the violation of
duties, thus it reduces the necessity to introduce the principle of
making administrative decision to criminal law. Second, the introduction
of the principle of making administrative decision, which has been
developed in special legal and economic situation of America that
ownership and administration of company are separated each other, to
Korea that 1is still centered on Owner—manager 1is just like the
indiscreet naturalization of foreign plants in ecosystem which does not
have any appropriate control system. In particular, it is unknown to
accept uncompleted legal principles which has indefinite standard as
much as it has not been stipulated yet even in America, and is not
consistent between scholars and court of justice. Third, social role and
importance of company have been increased as modern society has
been professionalized and integrated, but nevertheless it is easy to find
cases that still consider a company as a possession of one individual,
and misuse this, and the awareness of being conscious of company's
social responsibility is also at the insufficient level. So if the principle

of making administrative decision is introduced to give indulgence to
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managers, it will lead to unreasonable result that acknowledges the
management as special social class. Therefore, we must sublate the
attitude of unconditionally introducing the principle of making
administrative decision to criminal law with avoiding and omitting
serious consideration of our legal situation, and it is desirable to solve
the problem of understanding the risk according to the administration
of the management with restrictive Interpretation theory of the

malfeasance in office.

% Key words

Untreue, business judgement rule, presumption, Bereicherungsabsicht,
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